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COde, to hig ma}
work,

Ve avknONIadge receip of yqpr letter of July 10,
1240, in which you rnang tothe opiniod of this dbpartmsnt
upon the fo?louin'./ip itLation- n\\\. -

N ' Lo
Who Hisdw ;/ﬁﬁ\ “trznt has cgﬂtrﬁcted for
the constructiocnf of a pusber of hishways in Tex-
as, and is payini the ontdre “ecost of sueh con-
st”ucuion from\gtatc fundgy +§at ‘is, the Federal
V“”ntht is no* pa“ticinuting in the co-t of

(O”JSQ \ : .
lways %ﬂeﬁ‘oar underatanding that -

the -hour l mivation in Article 1£80, Texas Penal
Code," G1d not.apply upon projects. finanoed in
whole or in pakt fron Fedsral funds if the rules
or régulations of the intercsted Foderal toency
1":s:qui*'ed or pa;**t»cd lonssr hours, however, upon
rrojects finajced wholly fronm Staue funds we have
conscientiously observed a2ll of thz provisions in
the act, Since the paszaze of the Fair Labor

tandards Act of 1928 (U.2.C.A. Title 29, Sezes.
aOl to 219), we have not attempted to dscide which
law governed but have iacludcd in &ll contracts a
notice to contractors that all applicable laws pere-
taining to labor are a part of such contract. It
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now seexns to be necessary to detzroiine which

of the acts, the State or the Federal, governs
the working hours of labor on Jobs in whioh the
Federal Government does not participate, and we

weuld appreciate recelving your advice in this
matter,m

Thet portlon of Article 1580 of the Texas Penal
Code which is applicadle to the situation at hand reads as
rfollows:

"All contracts made by or on behalf of
the State of Texas, or by or on bzhalf of any
county, municipality or other lezal or politi-
cal subdivision of the state, wlth any corgpor-
ation, person or asgociation of perscns for
perforrance of any work, shall be deezed and
considered as made upon the basis of elght (2)
hours constituting a day's work. Tho tizs con-
surzed by the laborer in goling to and returning
from the place of work shall not be considercd
as part of the hours of work, It shall be une
lawful for any corporation, person or assoclation
of persons having a contract with the State or
any political subdivision thersof, to rzquire
or permit any such laborers, workmsn, or mechan-
ics to worz more than eight (8) hours per calea-
dar day in doinzg such worik, except in cases of
energency, wileh may arice in times of war, or
in casss where 1t zay become neceassary to vork
zore thar eight (8) hours per calendar day for
the protection of property, human life or the
necessity of housing inmates of public institue
tions in cassc of firs or destruction by the ele-
pehts or ln cases where the total number of hours
per week reguired or permitted of any such la-
borer, workman or mechanic, engaged on work
financ¢ed in whole or in part by the Federal Cove-
ernuent or any agency thareof, does not excesd
the number of hours per week allowed by any reg-
ulation of the Federal Governmsnt or any agsney
thereof, In such ensrgencies the laborers, work-
men, or mechanices so employed and vorking to ex-
ceod eight (8) hours per caleadar day shall de
paid on the basis of eight (8) hours coastituting
a day's work, . "
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The Tollowing deflinition 1s from Section 203,
Ch. 8, Title 29, U. €. C. A.:

m{d) rHEmployer' Aincludes any person act-
ing direetly or indirectly in the interest of
an employer in relation to an employes dut
shall not include the Unlted States or any stzate
or poiitical subdivision of a state, or any la=-
bor orsanization (other than when acting as an
enployer), or anyone acting in the capseity of
officer or agent of such labor orgmnization,.,®

You will note that the Texas statute is directly
in point. Noreover, the Taderal Act specifically excepts
a state or a political subdivision of a state from the require-
rents of the Fair labor standards Act. It 43 the opinion
of this department that the provisions of Article 1880,
Texas Penal Code rnust be obssrved and enforced, and that
it is not within the powsr or province of the Highway De-
vartment 1o waive such provisions.

Yours very truly
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